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Setting the scene…

§ Media Regulation
§ Media?
§ Regulation?

§ European Harmonization
§ EU as supranational construction and the single market
§ Europe beyond the EU?

§ National Sovereignty
§ Relevance of allocation of competences
§ Sovereignty in more than one dimension 

§ 1989 - 2024 - …
§ Remember where we came from
§ Recall where we stand – and ideally look to where we might be heading…



And why Media Regulation is still…
… and increasingly relevant

§ Content (especially audiovisual) is an important element
§ for the opinion-forming of the people in (democratic) States
§ of the internal market in the EU, both in cultural and economic terms

§ But: content may be illegal or harmful
§ in itself or in the way it is disseminated
§ AV content esp. has an intensive effect

§ Technological advancement
§ possibilities of digitalisation and availability of technology has diversified

distribution channels and distributors
§ reception possibilities are almost unlimited, which is also the case for 

vulnerable groups of recipients

§ Status quo threatens fundamental rights and values in the EU 
§ Member States have committed themselves to these and must actively safeguard them

§ Recipients expect a safe, free and pluralistic media environment
§ they do not care (specifically) about distribution channels or distributors in that context
§ however: regulation does…



The theory of allocation of powers
between EU and Member States

§ Not a theoretical lecture, but: 
§ Principle of limited allocation of powers

§ à what are Media?
§ Principle of subsidiarity

§ à relevance of Media for local, regional, national context (and beyond)
§ Principle of proportionality

§ à what is the appropriate form to regulate? (Directive ßà Regulation)

§ Significance (?) of a trend towards ‘Act-ification’ of EU law (with relevance for our field)
§ Objective/Aim to be differentiated from competence/legal basis

§ à all a question of a functioning (digital) single market?

§ Beyond substantive harmonization of rules it is a ‘REMS-Question’
§ à Regulatory Enforcement in Multi-Level Systems



And what it looks like in practice: 
first phase (1989 – approx 2000)
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And what it looks like in practice: 
first phase plus
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And what it looks like in practice: 
second phase (approx. 2007 – 2018)
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And what it looks like in practice: 
third phase (2019 et seq.)
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And what it looks like in practice: 
third phase (2019 et seq.)
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Digital Services Act 
Reg. (EU) 2022/2065  

Digital Markets Act 
Reg. (EU) 2022/1925

and related: AI Act 
Reg. (EU) 2024/xx ? 
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Act 
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And what it looks like in practice: 
third phase in a tidier view
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And what it looks like in practice: 
third phase in a more detailed view
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Audiovisual Media Services Directive:
TV, VOD, VSP, Influencer et al?

European Media Freedom Act: 
Independent media, pluralism, media 
privileges, role of journalists

Copyright in the Digital Single 
Market-Directive: 
“Filtering”/Licensing Obligations 
for OCSSP

Portability Regulation

European Electronic Communications Code 

GDPR and E-Privacy-Regulation (?) 

Data Governance Act, Data Act

Digital Services Act: 
Content Moderation, different types of 
platforms incl. VLOPs/VLOSEs

Artificial Intelligence Act

Terrorist Content Online Regulation

Child Sexual Abuse Material Regulation (?)

Sector-Specific Technology Rules 

Recommendations, Guidelines, Implementation acts
“soft law”: e.g. Code of Practice on Disinformation

SLAPP Directive

Regulation on the transparency and 
targeting of political advertising 

P2B Regulation 

Digital Markets Act



What space is left? 

§ Important distinction

§ Substantive Rules Harmonization
§ Check also within Regulations for gaps to be filled

§ Procedural/Institutional Structures for Enforcement / Oversight
§ Role of Member States
§ Increased Role of EU (European Commission)
§ Need for cooperation internally (cross-authorities) and internationally (cross-border) 
§ Coordination in EU bodies (wide variety of institutional setups)



Where to go from here

§ Guiding principles for filling the space in both dimensions
§ Value-based

§ Fundamental rights, such as human dignity, protection of minors, privacy in balance with freedom of expression 
§ Forceful protection of functioning democracies

§ Consideration of relevance of ‘local’ dimension
§ Support framework for reliable media (relevant media / content pluralism)
§ Media literacy / education

§ Institutional aspect

§ Presence of Member State in negotiations on EU level
§ namely: future AVMSD with country of origin/marketplace question 
§ and: shorter life-span of laws in the tech field

§ Potentially role of Council of Europe as standard-setting organisation
§ for example: Recommendation CM/Rec (2022)11 of the Committee of Ministers to member States 

on principles for media and communication governance

https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=0900001680a61712


And some further reading…
… and viewing
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Research for CULT Committee -  
European Media Freedom Act: Policy 
Recommendations 
Concomitant expertise for legislative report 

KEY FINDINGS 

Invoking the single market clause as sole legal basis for the EMFA needs to be reflected in detailed 
explanations how the provisions address actual hindrances to the market and how the new rules 
would overcome them. Content and details of the provisions should be designed in 
consideration of Member States' cultural sovereignty. Extracting certain parts of the Proposal into 
a Directive or revising some of the provisions are possible solutions. 

A stricter delineation with other legal acts supplementing the general “without prejudice”-rule is 
key for legal certainty considering the existing complex legal framework the EMFA is situated in. 
In particular, relation to the AVMSD should be clarified with a clear priority rule of the latter, as 
currently the Proposal only addresses the amendment to the AVMSD. 

Since definitions are key elements deciding on scope and impact of the rules, these need to be 
precise and complete. In that regard, additional core notions such as “news and current affairs” 
or “editorial independence” should be addressed in order to be more exact about the distinction 
line between providers covered by the EMFA and other content providers. 

As the EMFA Proposal is based on the importance of fundamental rights and freedoms, it is 
important to underline whether the EMFA creates new “rights” or they only reiterate existing 
guarantees. Equally important is clarity about the legal consequences attached to the provisions 
in order to avoid substantive rules without practical impact. For the supervision in this area, 
independence is of utmost importance, which calls for a review of the construction of the 
cooperation structures between the European Board for Media Services, its members and the 
European Commission. For newly inserted powers of the Board or the regulatory authorities 
concerning cross-border issues it should be considered to lay down more details on which types 
of coordination measures are to be realised.  

2020

2021

2023

2021

https://emr-sb.de/vod-der-emfa-ist-da-beginn-eins-neuen-zeitalters-der-eu-medienregulierung/ 

2023

2023

https://doi.org/10.5771/9783748906438
https://doi.org/10.5771/9783748925934
https://doi.org/10.5771/9783748939856
https://www.nomos-shop.de/nomos/titel/on-the-allocation-of-competences-between-the-european-union-and-its-member-states-in-the-media-sector-zur-kompetenzverteilung-zwischen-der-europaeischen-union-und-den-mitgliedstaaten-im-mediensektor-id-98873/
https://emr-sb.de/vod-der-emfa-ist-da-beginn-eins-neuen-zeitalters-der-eu-medienregulierung/
https://www.europarl.europa.eu/meetdocs/2014_2019/plmrep/COMMITTEES/CULT/DV/2023/04-26/IPOL_STU2023733129_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/BRIE/2023/733130/IPOL_BRI(2023)733130_EN.pdf

